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NO. D-1-GV-08-001572

STATE OF TEXAS, § IN THE DISTRICT COURT OF
Plaintiff, $
§
v. § TRAVIS COUNTY, TEXAS
§
ESQUIRE TITLE, LLC, §
Defendant, § 261st JUDICTAL DISTRICT

CELESTINE CAPITAL, L.I..C.’S OBJECTION TO
SPECTAL DEPUTY RECEIVER’S APPLICATION FOR AUTHORITY TO
ENTER INTO AN ASSIGNMENT
(Texas Title Insurance Guaranty Association)

NOW COMES, Celestine Capital, L.L.C. (d/b/a DPA Servicing) (“Celestine”) and files
this, its Objection to the Special Deputy Receiver’s Application for Authority to Enter Inte an
Assignment [Texas Title Guaranty Association] (the “Application”). In support of this
Objection, Celestine respectfully shows the Special Master and Court the following:

A. Summary of Objection:

1. Celestine objects to the Application to the extent that any party takes the position
that the requested assignment deprives Celestine of its rights as a third-party beneficiary
judgment creditor of Eraka Childs Watson (“Childs”), Christopher Watson (“Watson”), and/or
Ashlei Gant (“Gant™), all of whom are “Insureds” under the Policy sought to be assigned--
Gemini Policy No. VPPL001461 (the “Policy”).

B. Factnal and Procedural Background:

2. Celestine is a claimant in these liquidation proceedings, and party in interest

under Section 443.008(h) of the Insurance Code. Prior to obtaining notice of this action,
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Celestine filed suit against Esquire Title, LLC (“Esquire™) and certain other parties in the 160th
Judicial District Court, Dallas County, Texas, on September 26, 2008 (the “Dallas Case™).!

3. In the Dallas Case, Celestine alleged Esquire made negligent misrepresentations,
was negligent, and breached its fiduciary duties to Celestine by hiring, and thereafter failing to
supervise, escrow agents, officers, and other employees who failed to safeguard and return
$225,000 of Celestine’s escrowed funds.

4, Childs and Watson, Esquire’s sole owners and officers, were also defendants in
the Dallas Case. See Exhibit A-1 (Plaintiff’s Sixth Amended Petition). Ashlel Gant (“Gant”), an
Esquire employee and an escrow officer with a fiduciary responsibility for safeguarding
Celestine’s funds was also a defendant in the Dallas Case.

5. Celestine’s was granted summary judgment on its breach of fiduciary duty claim
against Gant, which claims were then severed into a separate lawsuit, allowing the judgment
against Gant to become final. See Exhibit A-2 (Order Granting Renewed Motion for Severance
of Claims Against Ashlei Gant).

6. No appeal of the judgment against Gant was taken. See Exhibit A, 6.

7. Celestine’s claims against Childs and Watson were tried on March 1, 2011, and
an Amended Judgment in favor of Celestine was signed by the Court in the Dallas Case on June
15, 2011. See Exhibit A-3 (Amended Judgment Against Eraka Childs Watson and Christopher

Watson).

' The Dallas Case is styled: Celestine Capital, L.L.C. (d/b/a DPA Servicing) v. Esquire Title, L.L.C., et al., Cause
No. DC-08-12616-H. Upon learning of the injunction entered on July 22, 2008 in these proceedings, DPA
voluntarily filed a Motion to Stay the Dallas Case as to Esquire. That motion was granted on April 13, 2009, and the
stay of the Dallas Case as to Esquire remained in place until Celestine nonsuited its claims against Esquire without
prejudice on June 23, 2011, See Exhibit A-4 & 5.
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8. Celestine nonsuited its claims against Esquire without prejudice on June 23, 2011,
and as Esquire was the last remaining defendani in the Dallas Case, the Amended Final
Judgment against Childs and Watson became appealable as of that date. See Exhibit A-4 (Order
of Nonsuit Without Prejudice).

9. No appeal of the Amended Judgment was taken. See Exhibit A, 9.

C. Policy Terms Relevant to Celestine’s Objection:

10. Childs, Watson and Gant are all “insureds” under the Gemini Policy which the
Special Deputy Receiver (“SDR”) now seeks to assign to the Texas Title Insurance Guaranty
Association (“T'TIGA”). See Application, Exhibit 1, § III(F) (defining “Insured” to include “any
partner, director, officer or employee of [Esquire]” while rendering Professional Services on
behalf of [ Esquire].”).

11. The Policy also forbids assignment by any Insured. See id., § XIII (“The interests
or rights hereunder of any Insured are not assignable.” (emphasis added)).

D. Argument and Authorities:

12.  As a judgment creditor of Insureds under the Policy, Celestine is a third party
beneficiary entitled to enforce the Policy’s terms. P.G. Bell Co. v. U.S. Fidelity and Guar. Co.,
853 S.W.2d 187, 189 (Tex. App.—Corpus Christi 1993, no writ) (“{Aln entity becomes a third
party beneficiary to an insurance contract when it obtains a judgment against the insured; at that
time, the entity becomes a third party judgment creditor.”); Roland v. Allstate Ins. Co., 370 F.2d

289, 291 (5th Cir. 1966) (“It is settled law that an injured party who acquires a judgment against

? FEsquire is the “Named Insured” under the Policy. See id., §HI(H) and Declarations Page,
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a tortfeasor may sue the tortfeasor's insurer directly to enforce the judgment up to the limits of
the policy.”).

13.  The Policy may not be assigned pursuant to its own terms. Application, Exhibit
1, § XIII. Such restrictions on assignment are enforceable under Texas law. Keller Foundations,
Inc. v. Wausau Underwriters Ins. Co., 626 F.3d 871, 875 (5th Cir. 2010). Celestine does not
consent to the assignment.

14, The requested assignment is also invalid under Texas common law, as it is an
attempted assignment of rights under and arising from a liability insurance policy to a third party
claimant (TTIGA) prior to a trial on that third-party claimant’s claims. State Farm Fire and Cas.
Co. v. Gandy, 925 S.W.2d 696, 714 (Tex. 1996).

15. Celestine continues to object to the SDR’s position that the proceeds of the Policy
are the “property of the estate” as that term is used in the Insurer Recetvership Act (the “Act”),
and incorporates by reference its prior briefing and evidence on this issue. See Exhibit “B”.

16.  To the extent the proceeds of the Policy are ultimately held to be “property of the
estate,” Celestine further objects to the requested assignment because it could result in a
distribution of such property in a mammer inconsistent with the priority system established by the
Act. See Application, Exhibit 2 (proposed Assignment, 7).

CONCLUSION

For the foregoing reasons, Celestine respectfully requests the Application be denied.
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Respectfully submitted,
MCCATHERN | MOOTY | GRINKE, LLP

By: _ /s/ David W. Dodge

David W. Dodge

State Bar No. 24002000

Regency Plaza

3710 Rawlins Street, Suite 1600

Dallas, TX 75219

(214) 741-2662 Telephone

(214) 741-4717 Facsimile
ATTORNEYS FOR CELESTINE CAPITAL,
L.L.C. (d/b/a DPA SERVICING)

CELESTINE CAPITAL, L.L.C.’S OBJECTION TO SPECIAL DEPUTY RECEIVER’S

APPLICATION FORAUTHORITY TO ENTER INTO AN ASSIGNMENT Page 5
L:A01598 (Celestine Cap.J\0003 \2011-8-11--Objection to SDR's Request te Assign Gemini Policy.dac




CERTIFICATE OF SERVICE
I certify that on August 11, 2011, a true and correct copy of this Motion was served
pursuant to the Order of Reference, the Texas Rules of Civil Procedure, and the Court’s order on

electronic service on the following.

Tom Collins, Special Master
c/0 Ms. Jean Sustaita

P.O. Box 149104

Mail Code 305-1D

Austin, TX 78701

Jean Sustaita@tdi.state.tx.us

Christopher Fuller

4612 Oak Ridge Dr.
Austin, Texas 78731
cfuller@fullerlaw.org
Counsel for Receiver of
Esquire Title, LLC.

Mitchell, Williams, Selig, Gates &
Woodyard, PLLC

Attorneys for the Texas Title Guaranty
Association

P.O. Box 2212

Austin, TX 78768-2212
bburner@mwlaw.com
bmecandless@mwlaw.com

Jo Ann Howard

Jo Ann Howard & Associates, P.C.
P.0O. Box 160130

Austin, Texas 78716
iamanrd3@aol.com

Catherine Fryer

Bickerstaff Health Delgado Acosta LLP
816 Congress Ave., Suite 1700

Austin, TX 78701-2443
cliryer@bickerstaff.com

Via First Class Mail:
Internal Revenue Service
Special Procedures Branch
P.O. Box 250

300 East 8th St., Ste. 352,
Mail Stop 5022A

Austin, TX 78701

Joshua Godbey

Assistant Attorney General
Financial Litigation Division
P.O. Box 12548

Austin, TX 78711-2548

Fax (512)477-2348
joshua.codbey(@oag,state.tx.us

Angel Garrett

Texas Department of Insurance
Financial/Rehabilitation & Liquidation
Oversight Division

333 Guadalupe, Mail Code 305-1D
Austin, TX 78701

Angel. Garrettieotdi.state.tx.us

Mark Mosley

Attorney & Counselor at Law
1410 G Avenue, Suite 400
Plano, TX 75074

Tel (972)437-4119

Tax (972)671-0456
i_c_law(@sbcglobal.net

Rachel Giani

Texas Department of Insurance
Financial/Rehabilitation & Liquidation
Oversight Division

333 Guadalupe Mail, Code 305-1D
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Rachel Giani@@tdi.state.tx.us
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ckurzner{@kurzner.com

Leanne Layne
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Silvia Tiller

Attorney for Esquire Title, LLC
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Sugar Land, TX 77478

Tel (281)340-8543

Fax (866)859-3462
stiller@tillerandassociatespc.com

John Walker

Texas Department of Insurance
Financial/Rehabilitation & Tiquidation
Oversight Division

333 Guadalupe, Mail Code 305-1D
Austin, TX 78701
John.Walker{tdi.state. tx.us
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Via First Class Maik:

Texas Workforce Commission
Regulatory Enforcement Division
101 E. 15th Street

Austin, TX 78778-0001

Jell Goldwater
igoldwaterflbbslaw.com
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EXHIBIT “A”



NO. D-1-GV-08-001572

STATE OF TEXAS, § IN THE DISTRICT COURT OF
Plaintiff, §
§
v, $ TRAVIS COUNTY, TEXAS
8
ESQUIRE TITLE, L1LC, §
Defendant, § 261st JUDICIAL DISTRICT
AFFIDAVIT OF DAVID W. DODGE
STATE OF TEXAS

§
§
COUNTY OF DALLAS §

BEFORE ME, the undersigned authority, on this date, personally appeared David W.
Dodge, who is personally known to me, and first being duly sworn according to law, upon his
oath deposed and stated the following:

l. My name is David W. Dodge. I am counsel for claimaﬁt Celestine Capital, LLC
(d/b/a DPA Servicing) (hereinafter “Celestine”) in the above-captioned action. [ have personal
knowledge of the facts testified to herein and those facts are true and correct. 1am over the age
of eighteen, have never been convicted of a felony or crime of moral turpitude, and am otherwise
qualified to make this Affidavit. 1make this Affidavit in support of Celestine’s Objection to the
Special Deputy Receiver’s Application for Authority to Enter Into an Assignment [Texas Title
Guaranty Association] (the “Application™).

2. Celestine is a claimant in these liquidation proceedings, and party in interest
under Section 443.008(h) of the Insurance Code. Prior to obtaining notice of this action,

Celestine filed suit against Bsquire Title, LLC (“Esquire”) and certain other parties in the 160th

AFFIDAVIT OF DAVID W. DODGE
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TJudicial District Court, Dallas County, Texas, on September 26, 2008 (the “Dallas Case™).’

3. In the Dallas Case, Celestine alleged Esquire made negligent misrepresentations,
was negligent, and breached its fiduciary duties to Celestine by hiring, and thereafter failing to
supervise, escrow agents, officers, and other employees who failed to safeguard and return
$225.000 of Celestine’s escrowed funds.

4. Eraka Childs Watson (“Childs™) and Christopher Watson (“Watson™), Esquire’s

sole owners and officers, were also defendants in the Dallas Case. See Tab 1 (Plaintiff’s Sixth

Amended Petition). Ashlei Gant (“Gant”), an Esquire employee and an escrow officer with a
fiduciary responsibility for safeguarding Celestine’s funds was also a defendant in the Dallas
Case.

5. Celestine’s was granted summary judgment on its breach of fiduciary duty claim
against Gant, which claims were then severed into a separate lawsuit, allowing the judgment
against Gant to become final. See Tab 2 (Order Granting Renewed Motion for Severance of
Claims Against Ashlei Gant).

6. No appeal of the judgment against Gant was taken.

7. Celestine’s claims against Childs and Watson were tried on March 1, 2011, and
an Amended Judgment in favor of Celestine was signed by the Court in the Dallas Case on June
15, 2011. See Tab 3 (Amended Judgment Against Eraka Childs Watson and Christopher
Watson).

3. Celestine nonsuited its claims against Esquire without prejudice on June 23, 2011,

and as Esquire was the last remaining defendant in the Dallas Case, the Amended Final

! The Dallas Case is styled: Celestine Capital, L.L.C. (d/b/a DPA Servicing) v. Esquire Title, L.L.C., et al., Cause
No. DC-08-12616-H. I am counsel of record for Celestine in the Dallas Case. Upon learning of the injunction
entered on July 22, 2008 in these proceedings, Celestine voluntarily filed a Motion to Stay the Dallas Case as to
Esquire. That motion was granted on April 13, 2009, and the stay of the Dallas Case as to Esquire remained in place
until Celestine nonsuited its claims against Esquire without prejudice on June 23, 2011. See Tabs 4 & 5.
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Judgment against Childs and Watson became appealable as of that date. See Exhibit 4 (Order of
Nonsuit Without Prejudice).

9. No appeal of the Amended Judgment was taken.

10.  The document attached to the Motion as Tab 1 is a true and correct copy of the
Plaintiff’s Sixth Amended Petition filed on February 23, 2011 in Celestine Capital, LLC (d/b/a
DPA Servicing) v. Esquire Title, LLC, et al., Cause No. DC-08-12616-H, in the 160™ Judicial
District Court, Dallas County, Texas.

11.  The document attached to the Motion as Tab 2 is a true and correct copy of the
Order Granting Renewed Motion for Severance of Claims Against Ashlei Gant signed on July
28, 2010 in Celestine Capital, LLC (d/b/a DPA Servicing) v. Esquire Title, LLC, et al., Cause
No. DC-08-12616-H, in the 160™ Judicial District Court, Dallas County, Texas.

12. The document attached to the Motion as Tab 3 is a true and correct copy of the
Amended Judgment Against Eraka Childs Watson and Christopher Watson signed on June 15,
2011 in Celestine Capital, LLC (d/b/a DPA Servicing) v. Esquire Title, LLC, et al., Cause No.
DC-08-12616-H, in the 160" Tudicial District Court, Dallas County, Texas.

13. The document attached to the Motion as Tab 4 is a true and correct copy of the
Order of Nonsuit Without Prejudice of Esquire Title, LLC, filed on June 23, 2011 in Celestine
Capital, LLC (d/b/a DPA Servicing) v. Esquire Title, LLC, et al., Cause No. DC-08-12616-H, in
the 160™ Judicial District Court, Dallas County, Texas.

14.  The document attached to the Motion as Tab 5 is a frue and correct copy of the
April 13, 2009 Order Granting Stay as to Claims Against Esquire Title, LLC, entered in
Celestine Capital, LLC (d/b/a DPA Servicing) v. Esquire Title, LLC, et al., Cause No. DC-08-

12616-H, pending in the 160" Judicial District Court, Dallas County, Texas.
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FURTHER AFFIANT SAITH NOT.

"DAVID W. DODGE

SIGNED AND SWORN TO before me on August 11, 2011.

2778

NOTARY PUBLIC, STATE OF TEXAS

My Commission Expires:

@\ M. CAROLYN HUTTON
I | My Commission Explres E
5/ September 24,2014 |
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TAB 1



Filed
11 February 23 A10:

Gary Fitzsimmons
District Clerk
Dallas District
Cause No. DC-08-12616-H
CELESTINE CAPITAL, L1.C d/b/a DPA § IN THE DISTRICT COQURT
SERVICING §
§
Plaintiff, §
§
vs. § 160" JUDICIAL DISTRICT
§
ESQUIRE TITLE, LLC; et al,, §
§
Defendants. § DALLAS COUNTY, TEXAS
§

PLAINTIFE’S SIXTH AMENDED PETITION

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW CELESTINE CAPITAL LLC, d/b/a DPA SERVICING, Plainiiff in the
above-captioned action, (hercinafter “Plaintiff”) and alleges for its sixth amended petition as

follows:
I. DISCOVERY CONTROL PLAN

1. Discovery in this action will be conducted under Level 3 Discovery Control Plan

pursuant to Tex. R. Civ, P. 190.4.

IL PARTIES
2. Plaintiff Celestine Captial, LLC is a Nevada Limited Liability Corporation, doing
business as DPA Servicing.
3. Defendant Esquire Title, LLC (“Esquire”), a Texas Limited Liability Corporation.
Fsquire was properly served with Plaintiff’s Original Petition, but has failed to appear because
Esquire was (unbeknownst to Plaintiff), placed in receivership in July 2008. This matter is

currently stayed as to Defendant Esquire.

PLAINTIFE'S SIXTH AMENDED PETITION — Page 1
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4. Defendant Patricia Hines (“Ms. Hines”), an individual residing in Dallas County. Ms.
Hines has filed an answer in this matter and is being served with this Amended Petition through
her counsel of record, Henry L. Campbell, III.
5. Defendant Dwayne Hines (“Mr. Hines”) is an individual residing in Dallas County, |
Texas. Mr. Hines has entered a pro se appearance in this action and will be served with this
Amended Petition at his address of record, 411 Euless Drive, Cedar Hill, Texas 75104-3190.
6. Defendant Eraka Childs Watson (f/k/a Eraka Childs) (“Childs”) is an individual residing
in Fort Bend County, Texas. Childs has entered an appearance in this action and may be served
through her counsel, Charles Herbert.
7. Defendant Christopher J. Watson (“Watson”) is an individual residing in Fort Bend
County, Texas. Watson has entered an appearance in this action and may be served through his
counsel, Charles Herbert.

IIL JURISDICTION AND VENUE
8. Jurisdiction is proper in this Court because Plaintiff has suffered damages in excess of the
minimum jurisdictional limits of this Court.
9. Pursuant to Section 15.002 of the TEX. CIv. PRAC. & REM. CODE, venue is proper in
Dallas County because all or a substantial amount of the events giving rise to this action occurred
in Dallas County.

IV. FACTS

10.  Throughout the relevant period, both Ms. Hines and Ashilei Gant ("Ms. Gant") served as
title and escrow agents for Esquire Title, LLC (“Esquire”), and Esquire held Ms. Gant and Ms.
Hines out to the public as such. Further, at all relevant times, Ms. Hines’ and Ms. Gant’s title

and escrow functions were under the supervision and control of Esquire, with Ms. Gant (who
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was a licensed escrow officer) supervising Ms. Hines, and Ms. Childs, who was herself an
escrow officer and attorney, supervising both of them. Prior to being hired by Esquire, Ms.
Hines had been convicted of timecard fraud in California. Ms. Hines and Ms. Gant operated and
conducted the business of title insurance in Esquire’s Duncanville, Texas branch office.

11.  Although as an escrow officer Ms. Gant was a bona fide employee of Esquire, Ms. Hines
was an independent coniractor operating through her now defunct business, Prestige Business
Management, LLC (“Prestige”). Prestige forfeited its charter on January 18, 2008, and therefore
did not exist at the time the events giving rise to this action occurred.

12.  Throughout the relevant period, Childs and Watson owned and controlled Esquire.
Childs is also a licensed escrow officer and attorney who sponsored Ms. Gant for her escrow
officer's license, and was responsible for supervising her and Ms. Hines” work as title and escrow
agents as part of the title services provided by Esquire. On the HUD-1 settlement staiement,
Childs was scheduled to receive both an escrow fee and an attomney's fee in connection with the
Jackson Transaction. Esquire was scheduled to receive a title insurance premium payment.

13.  Plaintiff Celestine Capital, LLC operates a down payment assistance business, whereby
residential and commercial property buyers can apply for down payment assistance from
Plaintiff. Pursuant to the programs it offers, Plaintiff would typically enter into an agreement
with a buyer whereby Plaintiff would wire funds from its account to an escrow account, in return
for repayment of the funds and a fee upon closing of a property transaction.

14.  Plaintiff entered into such an agreement with Eugene Jackson for the purchase of certain
real property on or about March 21, 2008 (the “Jackson Transaction™). Esquire was selected by
Jackson to be the title and escrow agent for the Jackson Transaction. Esquire undertook this role

in anticipation of earning a fee for its services, On or about March 21, 2008, at the instruction of
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Ms. Hines, Plaintiff wired $700,000 into an escrow account purportedly held in the name of
Esquire (the “Esquire Escrow Account”) to fund the J ackson Transaction.

15. The wiring instructions sent by Ms. Hines were on Esquire letterhead and listed Esquire
as the account holder. Bsquire, Watson and Childs bestowed upon Ms. Hines the actual and-
apparent authority to conduct escrow and title service functions, including the authority fo draft
and transmit wire transfer instractions. For example, Watson specifically listed Ms. Hines as an
escrow officer on Esquire’s website, even though he should have known that Ms. Hines was not
a licensed escrow officer.

16.  The closing of the Jackson Transaction was delayed and it did not close as expected on
March 21, 2008,

17. When it became apparent that the Jackson Transaction would not close at all, Plaintiff
demanded return of all of its funds from escrow. To date, only $475,000 of the $700,000
originally placed in escrow has been returned to Plaintiff. Despite Plaintiff’s repeated demands,
the $225,000 balance of the funds due has not been returned.

18.  During the time period relevant to this lawsuit, Childs and Watson were the sole
members, officers and directors of Esquire. Childs and Watson abused the corporate fiction of
Esquire. As such, the corporate veil of Esquire should be pierced, and Childs and Watson should
be held personally, jointly, and severally liable as the alier egos of Esquire.

19. At all times relevant to this lawsuit, there was such a unity between Childs and Watson
on the one hand, and Esquire on the other, that the separateness of the corporation from Childs
and Watson have ceased, and holding only the corporation liable would result in injustice.

20.  Esquire was inadequately capitalized relative to its respective liabilities.

21. Esquire ignored corporate formalities.
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V. CAUSES OF ACTION

Count One
(Negligence / Negligent Hiring Against Esquire)

22.  Plaintiff repeats and realleges each and every one of the preceding allegations and

incorporates the same herein by reference.

23.  Esquire owed a duty to the public at large, including Plaintiff, to hire competent and

trustworthy persons as escrow and title agents. Esquire had the right to control, and did control,

Ms. Hines’ and Ms. Gant's activities in their performance of escrow and fitle services for

Esquire. Esquire held Ms. Hines and Ms. Gant out as persons qualified and authorized to act as
an escrow and title agents on its behalf. Esquire had a duty to ascertain the qualification,

competence, and trustworthiness of Ms. Hines and Ms. Gant prior to placing them in the position

of title and escrow agenits.

24.  Esquire breached the duty owed to Plaintiff by failing to conduct an adequate background

check into either Ms. Hines’ or Ms. Gant’s qualifications to run a title agency, serve as an €scrow

agents, and/or generally conduct the business of title insurance which, by its very nature,

involves handling of other parties’ funds. For example, Esquire failed to obtain an application

from, or run a criminal background check on, Ms. Hines before placing her in the position of
escrow and title agent, which background check and/or would have revealed Ms. Hines® prior

conviction for timecard fraud and/or that she did not possess a valid escrow officer’s license.

25.  As a direct result of Esquire’s negligent hiring, Plaintiff has suffered injuries in the

amount of $225,000, plus any consequential damages incurred.
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Count Two
(Negligent Supervision Against Esquire & Childs)

26.  Plaintiff repeats and realleges each and every one of the preceding allegations and
incorporates the same herein by reference.

27.  As the supervisors of Ms. Hines and Ms. Gant, Esquire and Ms. Childs owed Plaintiff a -
legal duty to adequately supervise them in the conduct of their performance of title and escrow
services. Esquire and Ms. Childs had an obligation to, at the very least, maintain a general
awareness of the transactions conducted by Ms. Hines and Ms. Gant. Because Ms. Hines’ and
Ms. Gant’s job as a title and escrow agents entailed the handling of large sums of other parties’
money, Esquire and Ms. Childs had a legal duty to effectively supervise them to ensure that all

money taken into escrow by Ms. Hines and/or Ms. Gant remained safe.

28.  Hsquire and Ms. Childs breached this duty by, among other things, allowing Ms. Hines
and Ms. Gant to continue to act as a title and escrow agents even after discovering substantial
discrepancies in the Esquire escrow account related to the Duncanville branch.

29.  As a direct result of Bsquire's and Ms. Childs' negligent supervision of Ms. Hines and '
Ms. Gant, Plaintiff has suffered injuries in the amount of $225,000 plus any consequential
damages incurred.

Count Three
{Negligent Misrepresentation Against Esquire & Mr. Watson)

30.  Plaintiff repeats and realleges each and every one of the preceding allegations and
incorporates the same herein by reference.

31. In connection with the professional services they offered related to the Jackson
Transaction Esquire, and Mr, Watson personally, represented and held Ms. Hines out as qualified
to transact the business of a title agent and escrow officer under their supervision and control in
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connection with the Tackson Transaction, a transaction in which both Esquire and the Plaintiff
had an interest. This information was false.

32,  Neither Esquire nor Mr. Watson exercised reasonable care or competence in obtaining or
communicating this information.

33.  Plaintiff justifiably relied on this information by dealing with Ms. Hines in connection
with the Jackson Transaction, believing it was dealing with a licensed escrow officer associated
with Bsquire, and making the wire transfer into the Esquire Escrow Account.

34.  Esquire’s and Mr. Watson’s negligent mistepresentations proximately caused Plaintiff
actual, consequential and incidental damages in an amount of at least $225,000.

Count Four
(Breach of Fiduciary Duty Against Esquire, Ms. Hines and Childs)

35,  Plaintiff repeats and realleges cach and every one of the preceding allegations and
incorporates the same herein by reference.

36. Tn their capacities as title agents, escrow agents and attorney and in their relationship
with Plaintiff, Esquire, Ms. Gant, Ms. Hines, and Ms. Childs owed Plaintiff a fiduciary duty.
Plaintiff relied on the presumed expertise and professionalism of Esquire, Ms. Gant, Ms. Hines
and Ms. Childs in their capacities as title agents, escrow agents and aitorney to hold safely all
funds deposited into the Esquire Escrow Account, and to use those funds only for the Jackson
Transaction.

37. By failing to promptly return the balance of funds due after repeated demands from
Plaintiff, Esquire, Ms. Gant, Ms. Hines and Ms. Childs cach independently breached their
fiduciary duty to Plaintiff.

38. On information and belief, Ms. Hines acted without the knowledge of Esquire, Ms. Gant

and/or Ms. Childs. Nevertheless, Esquire, Ms. Gant and Ms. Childs have breached their
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fiduciary duties to Plaintiff by failing to ensure that Plaintiff's funds were returned, by failing to
adequately supervise Ms, Hines’ activities as a title and escrow agent, by giving her access to
information and processes, by negligently bestowing upon Ms. Hines the authority to act on
their behalves without adequately investigating her background and qualifications, and by
failing to disclose to Plaintiff that Ms. Hines was not, in fact, a licensed escrow officer.

39.  Esquire and Ms. Childs are also vicariously liable for Ms. Gant's breach of fiduciary duty ,
and negligence in Ms. Childs' role as attomey and sponsot for Ms, Gant's escrow officer license.
40. Ms. Hines’, Ms. Gant’s, Childs’ and Esquire’s breach of fiduciary duties proximately
caused Plaintiff actual, consequential and incidental damages in an amount of at least $225,000.

Count Five
(DTPA Violations Against Ms, Hines, Esquire and Mr. Watson)

41.  Plaintiff repeats and realleges each and every one of the preceding allegations and
incorporates the same herein by reference.

42.  Plaintiff is a “consumer” as that term is defined in Texas Business and Commerce Code
§ 17.45(4).

43,  Esquire provided “services” as that term is defined in Texas Business & Commerce Code '
§ 17.45(2).

44,  Esquire, Ms. Hines, and Mr. Watson violated TEX. Bus. & CoMM. CODE § 17.46(b)(2),
(3) & (5). Specifically, by holding Ms. Hines out as a licensed escrow officer, Esquire, Ms.
Hines, and Mr. Watson (A) caused confusion or misunderstanding as to the sponsorship,
approval or certification of Ms. Hines services; (B) caused confusion or misunderstanding as to
Ms. Hines® certification by another; and (3) represented that Ms. Hines’ services had
characteristics, uses or benefits that they did not have. Plaintiff relied to its detriment on these

representations.
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45.  Esquire’s, Ms. Hines’, and Mr. Watson’s violations of the DTPA were the producing

cause of actual economic damages to Plaintiff in an amount no less than $225,000.
46. Plaintiff also makes claim for its reasonable and necessary attorney’s fees.

Count Six
(Money Had and Received Against Mr. Hines)

47.  Plaintiff repeats and realleges each and every one of the preceding allegations and

incorporates the same herein by reference.

48.  Mr, Hines received and is belicved to hold a portion of the money that in equity and good
conscience belongs and should be returned to Plaintiff.
49,  On information and belief, Mr. Hines accepted transfers of such funds knowing that the
funds were wrongfully obtained from Plaintiff and accepted and retained the funds with malice.
50.  Plaintiffis entitled to the retum of the funds, prejudgment interest and costs.

VI. DAMAGES
51.  Plaintiff repeats and realleges each and every one of the preceding allegations and

incorporates the same herein by reference.

52.  The wrongful conduct of Defendants has occasioned the following damages:
a. Pecuniary loss;
b. Pre-judgment imterest;
c. Post-judgment interest,
d. Attorney’s fees under the DTPA;
e. Costs; and
f. Any other damages which Plaintiff may establish were caused by the acts or

omissions of Defendants.
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Vil. JURY DEMAND
53 Plaintiff demands this case be tried by a jury.
X PRAYER

For these reasons, Plaintiff prays that Defendants be cited to appear and, on final trial,
that Plaintiff have judgment againsi Defendants for damages, with pre-judgment and post-
judgment iriterest thereon, for costs of suit, attorney’s fees, and such other and further velief,
both general and special, at law or in equity, to-which Plaintiff may show itself justly entitled.

Respecttirlly submitted,

MCCATHERN | Mooty | HYDE | GRINKE, LLP

e Fi
- E

JORE
SN

By, .« 4 AT
SDyavid e Dodge:

State Bar No. 24002000
Robert Weitzel
State Bar No. 24070823
Regency Plaza
3710 Rawlins Street, Suite 1600
Dallas, TX 75219
(214) 741-2662 Telephons
(214) 741-4717 Facsimile

ATTORNEYS FOR THE PLAINTIFF
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Cartificate of Service

A true and correct copy of foregoing pleading has been forwarded to the partics identified |
below pursuant to the Texas Rules of Civil Procedure on this 23" day of February, 2011:

Via Certified Mail and E-Mail:

Henry L. Campbell, HI

Attorney and Counselor at Law

1700 Commerce, #1555

Dallas, Texas 75201

Counsel for Defendants Ashlei Gant and
Patyicia Hines

Via E-Mail:

Jo Ann Howard

Jo Ann Howard & Associates, P.C.
P.0. Box 160130

Austin, Texas 78716
tamanrd3@iacl.com

Counsel for Receiver of

Esquire Title, LLC,

Via Certified Mail and E-Maik:
Charles A. Herbert, Esq.

4720 Dowling Sireet

Houston, Texas 77004

Ph: 281.785.5365

Ty 888.365.1016

Email: charlesherbertiaw(@yahoo.com
Counsel for Christopher J. Watson &
Eriea Childs Watson

Via Certified Mail, Delivery

Confirmation and First Class Mail:
Dwayne Hines

411 Buless Drive

Cedar Hill, Texas 75104-3190

Pro se Defendant

Via E-Mail:

Christopher Fuller

4612 Oak Ridge Dr.
Austin, Texas 78731
efuller@fuilerlaw.org
Counsel for Beceiver of.
Esquire Title, LLC.
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2/3@

Cause No., DC-08-12616-H

e B34
3 CELESTINE CAPITAL, LLC §  INTHEDISTRICTCOURT et
(d/b/a DPA SERVICING), §
Plaintiff, g
vs. | § 160" JUDICIAL DISTRICT
© ESQUIRE TiTLE, LLC; etal., §
Defendants. g DALLAS COUNTY, TEXAS

ORDER GRANTING RENEWED MOTION FOR SEVERANCE
OF CLAIMS AGAINST DEFENDANT ASHELEI GANT

On this day came on fo be considered Plaintiff CELESTINE CAPITAL, LLC (d/bfa DPA
SERVICING) (“PlaintifPs”) Renewed Motion for Severance of the Claims Against Defendant Ashlei
Ga;xt, in the above-entitled and numbered cause. The Court is of the opinion that such Motion is well-
founded and should bc GRANTED. |
} IT IS THEREFORE ORDERED that the claims asserted by Plaintiff, CELESTINE CAPITAL,
LLC (d/b/a DPA SERVICING) against Defendant, ASHLEI GANT be, and the same hereby are,
severed from this action and made the subject of a separate action in this Coutt under the style of

“CELEST E'E CAPITAL, LLC (d/b/a DPA SERVICING), Plaintif, versus ASHLEI GANT” W
Cler & 0F & natey oy v J7imce ¢~77’ﬂ/‘f//?"/mé‘yrﬁnﬂ
/"r'z/zﬂ’rfr T S i‘g"":fé’ m"{’ff"‘ *é‘:r

S A
P'/{ITV FUR?HER ORDERL{7 tﬁ';t summaly judgment haw/; prewously been granted ? e,

Plaintiff on ité breach of fiduciary duty claims against ASHLEI GANT, and all other claims against

Defendant Gant having been nonsuited without prejudice, this order constitutes a final, appealable -

judgment in the severed cause.

SIGNED on the_<24 & day of Jl;é/ , 2010,

L o

FURSGE PRESIDING

ORDER GRANTING RENEWED MOTION FOR SEVERANCE OF CLAIMS
AGAINST DEFENDANT ASHLEI GANT

L0159 {Celestine Cap MO0 LPIcadings\7-1-10 [Proposed] Order Granting Sevaranee {Cnahdos | Solo Pape.




TAB 3



Cause No. DC-08-12616-H

CELESTINE CAPITAL, LLC (d/b/a DPA IN THE DISTRICT COURT

SERVICING),
Plaintiff,

VS, 160" JUDICIAL DISTRICT

ESQUIRE TITLE, LLC; et al.,

Defendants. DALLAS COUNTY, TEXAS

S GO Oy SO0 SO LY WO TN LoD OB COn

AMENDED JUDGMENT AGAINST ERAKA CHILDS WATSON and
CHRISTOPHER WATSON

On Match 1, 2011, this case was called for trial. Plaintiff CELESTINE CAPITAL, I;LC
(d/b/a DPA SERVICING) (hereinafter "Plaintiff’) appeared through its representative and
through its attorney. Defendant CHRISTOPHER WATSON and Defendant ERAKA CHILDS
WATSON (hereinafter "Defendants") did not appeat. Plaintiff moved for a post-answer default
judgment against Defendants. The Court determined that Defendants received proper notice of
trial and that this Court has jurisdiction over the subject matter and the parties in this proceeding.
Plaintiff waived a jury trial, and trial was conducted to the Court. After considering the parties’
live pleadings and the evidence Plaintiff presented at on liability, damages, and attorney fees, the

Court grants Plaintiffs motion for post-answer default judgment,

It is therefore ADJUDGED and DECREED that Plaintiff CELESTINE CAPITAL, LLC

(d/b/a DPA SERVICING) have judgment against and shall recover from Defendant
CHRISTOPHER WATSON and Defendant ERAKA CHILDS WATSON, jointly and severally:

1. The amount of $225,000.00 as the principal amount of actual, economic damages;

2. $176,974.20 as attorney's fees on Plaintiffs DTPA claims against Watson and
Esquire;
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3. a contingent award of $30,000.00 in necessary and reasonable attorney's fees
should the Defendants, or either of them, unsuccessfully appeal this judgment to

the Court of Appeals;

4, a contingent award of $30,000.00 in necessary and reasonable attorney's fees for
successfully defending this Judgment at the Supteme Court of Texas by
tesponding to a petition for review, or in the event a petition for review is granted
by the Supreme Court;

5. Taxable court costs incurred in this action are taxed against Defendants.

It is further ADJUDGED and DECREED that the Plaintiff is entitled to but a single
recovery. Any amount of the damages awarded in this judgment which is paid by or on behalf of
either Defendant CHRISTOPHER WATSON, or Defendant ERAKA CHILDS WATSON, shall
act to reduce the amouni due under the this judgment with respect to both Defendant
CHRISTOPHER WATSON and Defendant ERAKA CHILDS WATSON.

It is further ADJUDGED and DECREED that this judgment shall bear prejudgment
interest at a rate of five percent (5.0%) simple interest per annum on the amount of $225,000.00
from Aptil 13,2010 to the date immediately preceding the date of this judgment.

It is further ADJUDGED and DECREED that this judgment shall bear post judgment
interest on the full amount of the judgment at the rate of five percent (5.0%) simple interest per
annurn, from the date of this judgment until the date the judgment is paid.

It is further ADJUDGED and DECREED that Plaintiff CELESTINE CAPITAL, LLC
(d/b/a DPA SERVICING) have all Writs of Execution and other process necessary to enforce
this judgment,

SIGNED ON THIS15th DAY OF JUNE, 2011.
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Cause No. DC-08-12616-H

CELESTINE CAPITAL, LLC d/b/a DPA § IN THE DISTRICT COURT
SERVICING, §
Plaintiff, §
vs. § 160" JUDICIAL DISTRICT
ESQUIRE TITLE, LLC; et al, g
Defendants. g DALLAS COUNTY, TEXAS

ORDER OF NONSUIT WITHOUT PREJUDICE

BE IT REMEMBERED that on this day came on to be considered the Plaintiffs Notice
of Nonsuit Without Prejudice as to Defendant, ESQUIRE TITLE, LLC., and the Court, after

carefully considering the same, was of the opinion that it was well taken and should be

GRANTED;
IT IS THEREFORE, ORDERED, ADJUDGED AND DECREED that the claims asserted

against Defendant ESQUIRE TITLE, LLC by Plaintiff, are hereby dismissed without prejudice.

As BSQUIRE TITLE, LLC is the sole remaining defendant, this matter may be closed.

el
SIGNED on this 4 ; day of Vera a2 , 2011,
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f : g i
Canse No, DC-08-12616-H 124 H

IN THE DISTRICT COURT

CELESTINE CAPITAL, LLC d/b/aDPA  §
SERVICING, §
Plaintiff, § ,
‘ § 160™ TUDICIAL DISTRICT
VS, &
, §
ESQUIRE TITLE, LLC; ASHLEI GANT; § DALLAS COUNTY, TEXAS
and PATRICIA HINES, §
§
Defendants. §

ORDER GRANTING STAY OF CLAIMS AGAINST ESQUIRE TITLE, LL.C

On this day came on to be coné,idered Plaintiff CELESTINE CAPITAL, LLC (d/b/a'DPA_
SERVICING) (“Plaintiff’s”) Motion to Sever and Stay Claims Against Esquire Title, LLC, in the
above-entitled and numbered cause. The Court is of the opinion that such Motion should be granted,
in part.

TT IS, THEREFORE, ORDERED that any claims asserted againgt Defendant, ESQUIRE
TITLE, LLC be, and the same hereby are, stayed in accordance with tﬁe injunction entered by the
2615t Tudicial District Court, Travis County, Texas, in Cause No. D-1-GV-08-001572, The State of
Texas v. Esquire Title, LLC . The stay of claims against ESQUIRE TITLE, LLC, does not stay the
prosecution or defense of claims by or agajnst any other party.

IT IS FURTHER ORDERED, that the stay imposed by this Order may be lifted on the motion
of any party on a showing that the injunction imposed by the 261st Judicial District Court, Travis
County, Texas, in Cause No. D-1-GV-08-001572, The State of Texas v. FEsquire Title, LLC, 18 no

longer applicable to the claims asserted against ESQUIRE TITLE, LLC, by the moving party.

SIGNED on the /3 dayof //‘r/z,?n / 2009.

ORDER GRANTING STAY ASTO CLAIMS AGAINST ES UIRE TITLE, LLC Solo Page -
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EXHIBIT “B”
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EXHIBIT “B”
(Listing of Prior Briefing and Associated Exhibits Incorporated Herein by Reference)
1. Claimant Celestine Capital, LLC’s Motion for Relief from Stay (filed April 13, 2010);

2. Reply in Further Support of Claimant Celestine Capital, LLC’s Motion for Relief from Stay
(filed June 14, 2010);

3. Claimant Celestine Capital, LLC’s Supplemental Brief in Support of Motion for Relief from
Stay (filed July 16, 2010);

4. Celestine Capital, LLC (d/b/a DPA Servicing’s) Post-Hearing Brief in Support of Motion for
Relief from Stay (filed July 30, 2010); and

5. Celestine Capital LLC’s Objection to Special Master’s Memorandum Recommendation
(filed October 25, 2010).
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APPLICATION FOR AUTHORITY TO ENTER INTO AN ASSIGNMENT Page 9
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